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REPLY BRIEF

The complaint in this case seeks to commandeecamitol, through judicial fiat, legislativ
and executive authority over issues relating tegheuse gas (GHG) emissions. It asks this G
to order the six named federal agencies to takdevbaactions are “necessary” to drastically red
GHG emissions in the United States in order to loglebal atmospheric GHG concentrations
levels Plaintiffs deem acceptable. Compl. at 39-Z@ese agencies share regulatory responsil
over millions of enterprises, across every sectothe economy, and restrictions of the ty
Plaintiffs seek—which would effectively forbid these of conventional energy in this country
would have unpredictable but profound consequefaethe Nation’s economic development §
productivity, social policies, security interes&s)d international standing. And it would put t
Court in the position of monitoring these agencpesssibly for decades, and attempting to judgs
an ongoing basis whether their efforts are “satisig” and, if not, what measures they shoulg
should not take to meet whatever emissions ta@etsleemed “appropriate” in light of changi
environmental conditions and industrial developmerthis and other countries.

This extraordinary claim for relief, presented unttee guise of the “public trust doctring
cannot proceed for a number of reasons, as explamne opening brief of Intervenor The Natiol
Association of Manufacturers in support of its matito dismiss. Intervenor’s Mot. To Dismi

(NAM Mot.) 2-3. While Plaintiffs maintain that tireclaim is judicially manageable, they do r
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provide any reasonable standard that might gugdadjudication and cannot deny that the relief they

seek would have this Court assuming control overLgislative and Executive Branches, rende
this case non-justiciable under the political guestioctrine. SeePls. Opp. To Intervenor’'s Mot. T

Dismiss (Pls. Resp. NAM) 7-8, 13-17. They alsoaremxplain, as would be required to estab

standing under Article Il of the Constitution, haWwe risks of injury they allege, from climate

change, are different from those faced by socistg whole or how those risks might be “redresq
by an injunction against these particular agenci&ee id.at 14-22. And, although they mainta
that the novel version of the public trust doctrihey assert exists under federal common law,
point to no case supporting that proposition ardrofo basis to conclude that a claim seeking G
regulations may be upheld in the absence of suipgostatutory authoritysee id.at 2-7, 17-21
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particularly when Congress has enacted statute®ely “designat[ing] an expert agency, ... ER
as ... primary regulator of [GHG] emissionsiim. Elec. Power Co. v. ConnecticiB1 S. Ct. 2527
2539-40 (2011) AEP’). Dismissal is warrantet.

l. THIS CASE PRESENTS NON-JUSTICIABLE POLITICAL QUESTI ONS.

The political question doctrine bars adjudicatiof iesues that: (i) are “textuall

commit[ted]” to another branch by the Constituti¢im); are not subject to “judicially discoverable

and manageable standards”; or (iii) could not selved without “expressing lack of the respect
coordinate branches of governmentBaker v. Cary 369 U.S. 186, 217 (1962). The claim in t
case, as explained in Intervenor’s opening bmeplicates all of these concerns.

Plaintiffs respond that their claim should be akwmiwbecause it invokes the “public try
doctrine,” which they say has been recognized &sthe founding of our country.” Pls. Resp. NA
3. But “[tlhe requirements of Art[icle] Il are neatisfied merely because a party ... has cou
[its] request for ... relief ... in terms that haadamiliar ring to those trained in the legal Ess.”
Valley Forge Christian Coll. v. Am. United for Segigon of Church & State, Inc454 U.S. 464
474-75 (1982). The question for these purposestisvhether the claim bears a recognizable t
after all, virtuallyall cases—including those that have been held to presenjusticiable politica
guestions—come to the court clothed in some reeeghicause of action.E.g, Corrie v.
Caterpillar, Inc, 503 F.3d 974, 979-80 (9th Cir. 2007) (nuisandeather, the question is wheth¢
upon a “discriminating inquiry into the precise th@and posture of the particular [claimBaker,
369 U.S. at 217, its adjudication would require ¢bart to address an issue that should be rese
for the representative branches. That is indidpute situation here.

A. The Complaint Raises Issues Constitutionally Commieéd To Other Branches.

While Plaintiffs attempt to downplay the scope lod remedy they seek, characterizing i

! Sovereign immunity provides an independent basislismissal of this claim, as noted in bq
Intervenor’'s and Defendants’ opening briefs. NAMtM14; Defendants’ Mot. To Dismiss (Delf
Mot.) 20-22. Notably, the principal opinion uporhieh Plaintiffs rely to argue that immunity h
been waivedyeterans for Common Sense v. Shingd F.3d 845 (9th Cir. 2011), is being rehe
by the Ninth Circuiten bancand may no longer “be cited as precedent by omtocurt of the
Ninth Circuit.” No. 08-16728, 2011 WL 5574937 (%Eir. Nov. 16, 2011).

2
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“simply ... [an] order [directing] the Federal Datiants ... to perform an accounting and to crgate,

implement, and maintain a Climate Recovery Plaifs” Resp. NAM 10, they cannot mask the tr
extraordinary nature of their request. It wouldjuiee each of the named agencies not only
perform an annual “accounting” of GHG emissions &lsb to promulgate specific regulations
meet drastic emissions reductions and to submebtdginued monitoring by the Court. Compl.
39-40. The Court would, in effect, commandeer eéh@gencies and place them under its exclu
control for these purposes. NAM Mot. 5. Thatethlvould clearly “embrace critical areas
responsibility vested by the Constitution in thegistative and Executive Branches of t
Government,”Gilligan v. Morgan 413 U.S. 1, 5-7 (1973), and renders this casejusiitiable
under a long line of precedent (ignored by Pldisitiproscribing courts from directing agencies
take regulatory action not mandated by stat@ee, e.g.Webster v. Dqe486 U.S. 592, 601 (1988
Heckler v. Chaney70 U.S. 821, 829 (1985}illigan, 413 U.S. at 5-7.

That the complaint does not dictate the precisallagigns required to meet Plaintiff
emissions goals does not, as Plaintiffs conterssele the intrusion into the agencies’ discret
Pls. Resp. NAM 10. The injunction Plaintiffs reqtigvould require the agencies to coordinate t

regulations to meet a very specific goal—“to red[€€,] emissions in the United States by at I¢

uly
to
to
at
sive
of

he

to

5
on.
heir

ast

Six percent per year beginning in 2013,” CompB@&40—and thus would undoubtedly involve the

Court telling the agencies “how” to regulate. NAWbt. 6-7;see, e.g.Koohi v. United State976
F.2d 1328, 1332 (9th Cir. 1992) (noting that redgider injunctive relief against a governmg
agency raise unique justiciability concerns). Mwer, even if the complaint could be read
seeking only an order instructing the agenciesdtmpa GHG regulations or to “account” for GH
emissions in the spheres of the agencies’ jurissictvithout any other benchmarks or directiv

that would not obviate the political question. e&ftall, the decision oWhetherto regulate is, if

anything, more dependent on policy judgments thandecision ohowto do so. Massachusetts V.

EPA 549 U.S. 497, 533-34 (2007).

The requested relief in this case bears no resemmbltd that granted in the cases cited
Plaintiffs, in which “courts have ordered parties dreate a plan to remedy the problem bg
litigated.” Pls. Resp. NAM 10-11. In all of thosases, courts entered the relevant remedial o

3
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pursuant to expresgatutoryauthority and mandate®8rown v. Plata 131 S. Ct. 1910, 1928 (201
(Prison Litigation Reform Act)tJnited States v. Mass. Maritime Acad62 F.2d 142, 147 (1st Ci
1985) (Civil Rights Act)Health Care for All, Inc. v. Romngpo. 00-110833, 2005 WL 1660677,
*15 (D. Mass. July 14, 2005) (Social Security Actihe complaint here, by contrast, asks the C
to create and impose on these agencies new, jligicrafted obligations and standards—which
not only unsupported by, but contrary to, statutmguirements. NAM Mot. 6-7. It takes 1
“stretch of the imagination,” Pls. Resp. NAM 11 tlamly an objective analysis of the nature 4
consequences of the remedy sought, to concludehisatelief would represent an unpreceden

and plainly unconstitutional, exercise of legistatand executive power by the judicidry.

B. There Are No “Judicially Discoverable And Manageabé Standards” For
Resolving Plaintiffs’ Claim.

The claim also fails because, as explained in Vetewr's opening brief, there are |
“judicially discoverable and manageable standafdsresolving it. Baker, 369 U.S. at 217. Th
response brief, far from offering any such standeodfirms that none exists.

The only explanation Plaintiffs offer for how tosmve their claim is that the Court shoy

“us[e] its sound judgment” to determine what istldes “the good of the citizens.” Pls. Resp. NAM

=

at
purt
are
N0
ind
ed,

no

Id

12. This is, however, hardly the “manageable” tgbaule required to render a cause of action

justiciable. Vieth v. Jubelirer, 541 U.S. 267, 278 (2004) (plurality). It proved@o objective
standard by which a court could determine whetbkefris warranted in this or any given case, :
it offers no basis for a court to make “reasonestimittions” in choosing among different forms
relief. Id. The only way for a court to resolve the claim Wwbbe through &d hoc¢ policy

judgments concerning the public welfare, writ large light of innumerable socioeconomic a

% This is particularly true here, as discussed tarirenor’s opening brief, in light of the intrusi
into the fields of foreign relations and nationafehse. NAM Mot. 6. While Plaintiffs argue th
the injunction they request will not force the UWnitStates “to make any particular agreemen
United Nations mandate,” Pls. Resp. NAM 11, theseehere argue that Defendants should
ordered to comply with emissions reductions underWnited Nations Framework Convention
Climate Changed. at 12, even though those targets are by theirsterom-binding, NAM Mot. 6
The issue here is, thus, not that the United Statedd be forced to enter into new agreement
accept new mandates, but that it would be forceatiteere to mandates to which it never agreed.

4
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security considerations. NAM Mot. 7-8ee also, e.gAEP, 131 S. Ct. at 2539-40 (“The approprig
amount of [GHG] regulation ... cannot be prescrilmed vacuum: as with other questions of natig
or international policy, informed assessment of petimg interests is required ... [including] t
environmental benefit potentially achievable, ouatibn’s energy needs and the possibility
economic disruption.”). Indeed, the “standard” iiffs propose describes not the role of {
judiciary in our constitutional structure, but raththat of thdegislature—the body tasked by ol
Constitution with appraising the public need andimg policy judgments to advance the “good

the citizens.” See, e.g., O'Melveny & Myers v. FQI&G12 U.S. 79, 89 (1994) (addressing pul

policy questions is a task for “those who write tlavs, [not] those who interpret them).

Particularly in an area as complex as GHG conttb&spther branches are “surely better equippsg
do the job than individual district judges,” whaatk the scientific, economic, and technologi
resources an agency can utilize in coping withassof this order.” AEP, 131 S. Ct. at 254Gee
Chi. & S. Air Lines, Inc. v. Waterman S.S. Cp83 U.S. 103, 111 (1948) (“[Decisions that aff
the safety or security of the Nation] should bearteken only by those directly responsible to
people whose welfare they advance or imperil. Téreydecisions of a kind for which the Judicig
has neither aptitude, facilities nor responsihiljty

These problems will become only more acute as litigation proceeds, if this Cou
assumes the responsibility of monitoring agencyma@ance with the emissions targets demande

Plaintiffs. The regulatory reach of the agenciamad as Defendants in this case could enconi

scores of different economic and industrial sectangl literally millions of individual sources that

emit GHGs seePrevention of Significant Deterioration and TitleGfeenhouse Gas Tailoring Ru

75 Fed. Reg. 31,514, 31,526, 31,597 (June 3, 20b@ing sectors and sources potentially subje¢

EPA regulation); any “climate recovery plan” appedvby this Court would therefore necessa
require some allocation of reductions across tlseggnents and entities. But there is no app3
way—and Plaintiffs offer none—for this Court to @ss whether any particular allocation
“appropriate” or “suitable” (the terms used in ttwmplaint) or whether that allocation would sati
the overall reduction Plaintiffs seek, particulanty light of possible future changes in domeg
economic and infrastructure development and foreiglustrial expansion, which may result
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substantial increases in GHG emissions by othentc@s and which, in turn, may require theg
agencies to re-allocate their proposed reductioregder to maintain compliance with overall GH
targets. SeeNAM Mot. 7-8. Addressing these issues on a segyesector basis is among the m
complex and difficult, and policy-laden, tasks thetse agencies perform. For a court to under
this responsibility for not only a particular sectw industry, but the entire United States econo

would present an entirely unprecedented and whiwilyorkable challenge.

C. The Claim Could Not Be Resolved Without “ExpressingLack Of The Respect
Due Coordinate Branches Of Government.”

There is also no doubt, and Plaintiffs raise nahaf adjudication of their claim would

“express| ] lack of the respect due” other brancbiegovernment. Baker, 369 U.S. at 217. Th
order they seek would require the Court to find tihe Legislative and Executive Branches h
failed “do [their] job”—despite the extensive dortiegind international measures they have take
address GHG emissions and climate change—and dineat to take particular action to mg
Plaintiffs’ goals, retaining jurisdiction thereaft® ensure (somehow) that the agencies followr t
obligations. NAM Mot. 5-10. It is hard to concejvas noted in Intervenor’s opening brief, of
order that would show a greater “lack of ... re$pkr coordinate branches than this ord.

This relief would also, contrary to Plaintiffs’ @&8ons, undoubtedly “strip the oth
branches of their right and ability to decide tlppraach to be taken ... to protect the atmosphg
Pls. Resp. NAM 13. An injunction in this case,jdfued, would require the named agencie
follow the plan approved by this Court, promulggtiregulations and taking other actions to m
the drastic GHG emissions reductions PlaintiffskseBIAM Mot. 5-6. Neither the Executive n(
Legislative Branch could direct the agencies tohiaid those regulations, or to adopt targ
different than those prescribed by this Court, everthose branches deem the regulati
inconsistent with the public interesid. Far from reflecting “the genius of the democratystem,”
Pls. Resp. NAM 13, this relief would subvert thggtem—and eliminate one of the essential chg
and balances inherent in it—by allowing courts teereise “general oversight of the elect
branches of government."United States v. Richardspd18 U.S. 166, 188 (1974) (Powell,
concurring). Courts addressing similar “climatewcge” claims have properly dismissed them
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non-justiciable on this basisNative Vill. of Kivalina v. ExxonMobil Corp663 F. Supp. 2d 86
(N.D. Cal. 2009) (appeal pending, No. 09-17490,Gih); California v. Gen. Motors CorpNo. 06-
5755, 2007 WL 2726871 (N.D. Cal. Sept. 17, 200//)e same result should apply in this case.
Il. PLAINTIFFS LACK STANDING TO PURSUE THEIR CLAIM.

Intervenor’s opening brief demonstrated that th@pglaint does not satisfy Plaintiffs’ burdg

to show, as necessary to support standing undeclértll, that their asserted injuries are

W

N

() “imminent” and “particularized,” (ii) “fairly taceable to the challenged action of the defendant”

and (iii) “likely ... redressable by a favorablectgon.” Lujan v. Defenders of Wildlif&s04 U.S.
555, 560-61 (1992). Plaintiffs’ brief lends nother support to their position.

A. The Alleged Injuries Are Too Speculative And Generbzed.

Plaintiffs’ response on standing focuses on onky ofithe Plaintiffs, Alec L., and argues th
he has suffered “aesthetic harms” from damage ¢oethvironment allegedly caused by clim
change. Pls. Resp. NAM 13-15. However, even asguimose harms qualify as a cogniza
“injury-in-fact,” Plaintiffs never link the harmss they must, to the challenged conduct of
named Defendants or show that the harms wouldtrésuninently” or “immediately” from that
conduct. SeeLujan, 504 U.S. at 560-61 & n.2, 574. To the contraggording to the complair
itself, climate change has already commenced andttisbutable to GHG emissions fro
innumerable third parties over the course of ceesurnot the failure of these Defendants
regulate in the manner Plaintiffs deman&eeCompl. 1 12, 15, 75-79, 104, 123-28. Becqd
Plaintiffs do not (and cannot) identify a harm tieaan “imminent” consequence of the challeng
conduct, they cannot establish standigge, e.gLujan, 504 U.S. at 560-61.

The alleged harms also do not suffice for standmgposes because they are
“particularized.” See id. Although the individuals named as Plaintiffs megperience the allege
effects of climate change in different ways (foasple, depending on their location), all of th
trace those effects to the same ultimate “harm”™+ihato the global atmosphere, allegedly cau
by GHG emissions. Such harm, moreover, would laeeshby each and every other citizen in

Nation, and indeed every person on the plarteg, Compl.  147. This is precisely the type

at
ate
ble

the

—+

m
to
use

yed

not

d

1%

m
sed
the

of

“generalized grievance” that the Supreme Court Inasl inadequate to support standing under
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Article lll. Lujan, 504 U.S. at 573-72.

B. The Alleged Injuries Are Not Fairly Traceable To These Defendants Or Likely
Redressable By The Relief Sought.

Plaintiffs also fail to show that the alleged risifsclimate change are “fairly traceable”
these Defendants or “likely redressable” by thessions reductions Plaintiffs seeBee idat 560-
61. While Plaintiffs assert that “[t]here is noegtion these injuries are likely to be redressea
favorable decision of this Court,” Pls. Resp. NAM, that is plainly not true. The bulk of GH
emissions are from sources outside the United Stataich would not and could not be reached |
decree in this case, and as such there is no réadmiieve that reductions ordered here would |
to any overall reduction in global GHG levels, much I#ss reduction allegedly needed to prev
or even slow the ongoing global warming effect thitintiffs allege. NAM Mot. 13see alsdDefs.
Mot. 20-22. Redressability is particularly doulbtfuthis case, given that Plaintiffs acknowledgg
their complaint that the requested relief will matve any immediate effect on the rate of clim
change. Compl. 11 12, 15, 75-79, 104, 123-28naly be for this reason that Plaintiffs do not of
any response to this point in their briefs—thersimply no response to give. Other courts ha
notably, dismissed similar climate change claimslics very reasonSeeKivalina, 663 F. Supp. 2(
at 879-80;Amigos Bravos v. U.S. Bureau of Land MgMb. 6:09-0037, 2011 WL 3924489, at *1
13 (D.N.M. Aug. 3, 2011)Sierra Club v. U.S. Def. Energy Supp. Cio. 11-41, 2011 WL
3321296, at *5 (E.D. Va. July 29, 201%ge Ctr. for Bio. Diversity v. Dep't of In663 F.3d 466
478-79 (D.C. Cir. 2009).

% In their separate response to Defendants’ motiatigmiss, Plaintiffs assert that the Supre
Court rejected similar “generalized grievance” ahijins to the climate change tort claimsARP.

to

G
)y a
ead

ent

i
ate
fer
ve,
]
1-

me

Pls. Opp. To Federal Defs. Mot. To Dismiss (PlssjreDefs.) 16. That is incorrect. TR&EP
opinion raised, but did not resolve, the issue bkter the plaintiffs had standing to bring t
claims. 131 S. Ct. at 2535 (noting four-to-foullitspaffirming exercise of jurisdiction “by a

eir

equally divided Court”). Indeed, insofar as thenggn can be read to suggest that the four Jusgices

who would have upheld standing would have donerdy for the State plaintiffs in that case,
not for the private-party plaintiffsee id.(noting four Justices would have approved standam
“some” of the plaintiffs in light of holding iMassachusettpermitt[ing] aStateto challenge EPA’

d

refusal to regulate greenhouse gas emissions”) {asip added), it strongly implies that standjng

could not be found in a climate change case, hiedne, that is brought solely byivate parties.
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Massachusetts v. EPdoes not, contrary to Plaintiffs’ argument, PlesR NAM 15-16,
support standing here. The claims in that case vafowed to proceednly because they wer
brought (i) by a State to address injuries to @geseign interests and (i) pursuant to expn
statutory authorization. 549 U.S. at 516-21. "BEhasjuries were not deemed “generaliz
grievances,” because they related to the Statdguansovereign interests, and the presence
statutory right of action meant the State couldedsthe claims “without meeting all the norm
standards for redressability.ld. These two factors were “critical” to the standimgjuiry in

Massachusetfsd. at 516, and because neither is present here iaseiffs lack standing.

[I. PLAINTIFFS HAVE PLED NO CAUSE OF ACTION WITHIN THE SUBJECT
MATTER JURISDICTION OF THIS COURT.

Dismissal is also warranted because Plaintiffs hastepled a cause of action within th
Court’s federal-question jurisdiction. The pubtitist doctrine is a creature of state law, 4
provides no federal cause of action. Nor is themmg basis for creating a federal common |

version of the public trust doctrine, much lessase of action for enforcing that doctrihe.

A. The Public Trust Doctrine Is A State Law Doctrine, And Imposes No Duties
Upon The Federal Government.

There is no doubt, notwithstanding Plaintiffs’ steince that “there is a federal Public Tr
Doctrine,” Pls. Resp. NAM 4, that the doctrine isiatter of state law. “[R]epeated and unequivq
holdings” of the Supreme Court establish that & i&mited statecommon law principle governin

rights in lands submerged under tidal and navigal@deerways. Jones v. RoseéNo. CV 00-1795

2005 WL 2218134, at *26 (D. Or. Sept. 9, 2005). r leaample,Phillips Petroleum Co. Vi

Mississippj 484 U.S. 469 (1988), declares that “it has bewmy lestablished that the individy
Stateshave the authority to define the limits of thedarheld in public trust and to recognize priv
rights in such lands as they see fitd. at 475;see also Montana v. United Stgté50 U.S. 544, 55]

(1981) (“After a State enters the Union, title pallic trust] land is governed by state lawS3Jively

* Plaintiffs again assert that their claim is “grded in several clauses of the Constitution,” |
Resp. NAM 4, but, tellingly, they offer no suppdot that position. See id. That is because, §
explained in Intervenor’s opening brief, NAM Mot 1.9, there is none.
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v. Bowlby 152 U.S. 1, 26 (1894) (“each State has dealt thighiands under the tide waters within
borders according to its own views of justice antqy”).

lllinois Central R.R. Company v. Illinqid46 U.S. 387 (1892), on which Plaintiffs rely,

its

S

not to the contrary. To be sure, that opinionudels a reference to a federal statute, upon which

Plaintiffs seize, Pls. Resp. NAM 3, but that statuéd nothing to do with the public trust issuéhia

case and cannot be viewed as transforming thaé is#o a matter of federal law. Indeed, the

Supreme Court has expressly declared lhabis Central “was necessarily a statement of Illingi

law.” Appleby v. City of New Yar271 U.S. 364, 395 (1926)And thelllinois Central opinion

itself notes that, although the public trust doerrestricts the transfer of land owned by thee$t
the doctrine does not apply to “the title which theited States hold in the public lands which

open to pre-emption and sale.” 146 U.S. at 452.

The three district court decisions Plaintiffs citee also not to the contrary. Botity of
Alameda v. Todd Shipyard835 F. Supp. 1447 (N.D. Cal. 1986), dswited States v. 1.58 Acres
Land 523 F. Supp. 120 (D. Mass. 1981), hold that @ leonveyance from a State to the fedg
government does not extinguish public trust restms that burdened the State’s title. NAM M
17. Those cases are inapplicable here becaus#ifdaclaim is not based on a conveyance of |3
from a State to the federal governmerd. The only judicial statements that Plaintiffs cite
support of their position, frorm re Steuart Transportation Co495 F. Supp. 38 (E.D. Va. 198(
are plainly dicta and cannot justify recognitionaofederal version of the public trust doctrineegi\
the opposing authority discussed above. NAM Mat. 1

Even the law review articles Plaintiffs cite faol support their argument. The first notes {
“federal public lands were not impressed with attrat common law,” and that “the obligations

Congress and federal agencies@agnly differentfrom the duties of states when they act as trag

® The act of Congress mentioned in the opinion eel&® a conveyance of federal land to Illind
unrelated to the public trust doctrine issue. 48. at 439-40. The statutes relevant to thateis
were two lllinois laws, the first granting submeddands in the harbor of Chicago to a railroad,
the second repealing the grantd. at 453-54. The Court upheld the repeal undamndi§’ public
trust doctrine, because “there always remains tiéhstate the right to revoke” a private grant
submerged lands found not to be in the public @sedd.
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of navigable waterways.” Charles L. Wilkinsdrhe Public Trust Doctrine in Public Land Lad4
U.C. Davis L. Rev. 269, 274, 278 (1980) (emphadided). Another concedes that “[tlhe Supre
Court’s doctrine has, to date, arisen solely indbetext of states’ rights to public trust assetstl
that “application of public trust doctrine to linféderal action would be a judicial innovation[as]

federal courts have yet to strike down any fedkgislative or regulatory action as a violation

public trust principles.” Karl S. CoplaRublic Trust Limits on Greenhouse Gas Trading S@asem

A Sustainable Middle Groun@®5 Colum. J. Envtl. L. 287, 312, 315 (2010). iil#fs also grasp a
two statements from a website operated by the Nalti®ceanic and Atmospheric Administratidg
which they say “acknowledges the existence of ar@doublic trust obligation,” Pls. Resp. Defs.
but a website does not constitute binding or paiseaauthority’ There is, in short, no eve

arguable basis for recognition of a public trusirol under federal law.

B. There Is No Federal Common Law Cause Of Action UndeThe Public Trust
Doctrine, Nor Is There Any Basis For Creating SuchA Cause Of Action.

Numerous cases from the Supreme Court, includiBB, confirm that federal courts do n
have authority to create a federal common law cadfissction to address climate change. NA

Mot. 17-22. Recognition of the claim in this cageuld be flatly inconsistent with that precedent.

1. There Is No Basis For Creating A Federal Common LavwCause Of Action

For Claims Under The Public Trust Doctrine.
The Supreme Court has repeatedly admonished, asacaked in Intervenor’s brief but n
mentioned by Plaintiffs, that federal courts (ueliktate courts) are generally prohibited fr

recognizing common law causes of actiofiex. Indus., Inc. v. Radcliff Materials, Inel51 U.S.

® In any event, the relevant statements do not stppaintiffs’ position. The first, stating th:
“federal and state governments exercise concumetiorities over Public Trust interestsée
www.csc.noaa.gov/ptd/module08/lesson01/0801.htfargeo the unremarkable proposition that
United States has power to regulate waterways uth@e€Commerce Clause, and can preempt §
public trust law in doing soSee Ill. Cent.146 U.S. at 435 (state control of navigable wadgs is
“subject always to the paramount right of congresBile second, while describing the public tr
doctrine as “a fundamental safeguard,” also explthat, “[a]fter the American Revolution, both t
ownership and trust responsibility for Public Trlestds was bestowed upon state legislatur&eeé
http://www.csc.noaa.gov/ptd/module08/lesson01/0801..
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630, 647 (1981). Those decisions emphasize that)y @1 a case in which federal common |

might properly be applied to supply the relevaniérof decision,” federal courts may not create or

expand an affirmative common law right of actionless clearly authorized by Congress

necessitated by the ConstitutioBush v.Lucas 462 U.S. 367, 388-90 (1983)nited States v}

Standard Oil Cq.332 U.S. 301, 316 (1947).

These precedents bar the claim in this case. Evederal common law had been applied
some cases addressing the public trust doctrinepinase has it been construed to supply pri
parties with an affirmative right of action of tkend Plaintiffs assert.SeeNAM Mot 16-17. That

claim, if it is to be recognized, would thus hawe lde created by this Court, as a new (

unprecedented) species of federal common law cafuaetion. However, to do so would violgte

virtually every precept governing the judiciary’sghly “restricted” authority to create federgal

common law,Tex. Indus.451 U.S. at 647, particularly in areas (as haredlving “question[s] of
federal ... policy” that would be “a proper subjémt congressional action.Standard Oil 332 U.S.
at 314-16. This Court should decline Plaintiffsvitation “to create a new substantive legal ligpi
without legislative aid and as at the common lad,’and dismiss their claimSee AEP131 S. Ct.
at 2537 (“[1]t is primarily the office of Congressot the federal courts, to prescribe nationalqyo

in areas of special federal interest.”).

2. Any Federal Common Law Cause Of Action For Claims Wder The
Public Trust Doctrine Has Been Displaced.

This claim also cannot proceed as a matter of &dmmmon law because, even if so

justification for its creation might otherwise halween found, it is now without doubt displaced

federal statute. NAM Mot. 20-22. The Supreme €auAEP held unequivocally “that the Clegn

or

in

vate

and

ne

by

Air Act [CAA] and the EPA actions it authorizes”spilace federal common law claims seeking

restrictions on GHG emissions. 131 S. Ct. at 25B6at decision squarely forecloses the claim in

this case. NAM Mot. 20-22.

Plaintiffs attempt to avoid this result through th@d assertion that “public trust claims are

not subject to displacement.” Pls. Resp. NAM IIhat argument is not only unprecedented
suggested by the lack of supporting citation), plainly wrong. To be sure, Congress can
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“displace the Constitutionjd. at 18, but it certainly can—and often does— displaghts of actior
created by the federal courts, including thosenidéel to remedy a constitutional violatioBee, e.g.
Hui v. Castanedal30 S. Ct. 1845, 1852 (201@ush 462 U.S. at 385-8aylilwaukee v. lllinois
451 U.S. 304, 314-15 (1981). Public trust claines o different. Indeed, illinois Central, the
“public trust” case upon which Plaintiffs principalrely, the Supreme Court reiterated that 4
rights recognized would be “subject always to taeamount right of congress.” 146 U.S. at 434.

The decision irAEP is therefore, contrary to Plaintiffs’ contentiagePls. Resp. NAM 18
not only “applicable” to this case but controllingPlaintiffs argue thaAEP is distinguishablg
because it addresses common law nuisance clainmissagadividual sources of GHG emissior
whereas this case concerns a public trust claimnsigéhe federal governmentld. at 18-19.
However, although the claims WEP and in this case bear different common law titesl are
brought against different parties, they are boedaon the same alleged harm, from climate chg
attributed to GHG emissions, and they both seelsimee relief to address that harm, in the forn
court-imposed reductions on those emissions. NABbt.M0-22. Indeed, if anything, the case
displacement is even more compelling in this case inAEP, given that this claim would requif
federal agencies to adopt regulatory standardthoentire Nation, while the emissions restrictig
in AEP would have applied by their terms only to the skelgroup of private parties named
defendants there.Cf. Koohi, 976 F.2d at 1332 (noting that claims for injunetirelief against
government agencies raise unique justiciabilityceons).

Finally, Plaintiffs argue that the CAA, even if displaces claims seeking to impg
emissions reductions, does not displace a claime-Rilaintiffs—asking whether the statute and
regulations it authorizes “asslequateo protect the atmosphere.” Pls. Resp. NAM 19e2fiphasig
added). This reflects a fundamental misapprehansfofederal common law and displaceme
Common law claims are displaced whenever a statgeaks directly” to the relevant issug
without regard to whether Congress’'s approach ismgel “adequate” or not from a poli
perspective.AEP, 131 S. Ct. at 2537-48ge lllinois v. Outboard Marine Cor@G80 F.2d 473, 474
(7th Cir. 1982) (to “hold[ ] that the solution Calegs chose is not adequate,” and therefore sh
not have displacing effect, is something a couanfwt do”) The Supreme Court addressed t
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precise issue IAEP, holding that the claims in that case were digdaeven if EPA refused (in it
statutory discretion) to impose any limits on GH@igsions. 131 S. Ct. at 2537-40. Whether or
Plaintiffs agree with the approach Congress andethegencies have taken to regulating G
emissions—under not only the CAA but numerous otétatutes (including several address
specifically to climate change and atmospheric @¢mms, NAM Mot. 21)—there is no doubt th
those statutes speak directly to the issues réigele claim in this case, and thus displace agiyt |

of action that might have been recognized undesriddcommon lawAEP, 131 S. Ct. at 2537-40.

V. PLAINTIFFS HAVE FAILED TO STATE ANY CLAIM FOR RELIE F UNDER THE
PUBLIC TRUST DOCTRINE.

Even if Plaintiffs could establish that their claisjusticiable and that this Court has subj
matter jurisdiction, the Court should dismiss tHaine under Federal Rule of Civil Procedy
12(b)(6) for failure to state a valid claim foriefl That is because the public trust doctrinel@gs
not apply to the atmosphere and (ii) imposes nionadtive duty to regulaté.

First, Plaintiffs do not cite any case, from any coursttbxtends the public trust doctrine
the atmosphere. Rather, they ask this Court toegmnd the bounds of precedent and “dec
that ... the atmosphere is a public trust resoor@ which the Federal Defendants are truste
Pls. Resp. NAM 1-2. But, as discussed above, &deurts lack the power to create new causeg
action under federal common lavuprap. 12. The common law public trust doctrine pcttehe
public’s right to use only resources that the Statetrols, such as submerged lands. NAM Mot.

24. The global atmosphere is fundamentally uniilese public trust assets, because a govern

’ Plaintiffs mistakenly assert that dismissal unéerde 12(b)(6) is inappropriate “unless
appears to a certainty that Plaintiffs cannot praag set of facts that would entitle Plaintiffs
relief.” Pls. Resp. NAM 1. Actually, to “surviva motion to dismiss, a complaint must cont
sufficient factual matter, accepted as true, téesgaclaim to relief that iplausible on its face.”
Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009) (emphasis addseh; also Caviness v. Horiz(
Cmty. Learning Ctr., In¢590 F.3d 806, 812 (9th Cir. 2010). They alsoinectly assert that, “[t]q
decide a motion to dismiss, this Court need nothreahether natural resources such as

S
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the

atmosphere fall within the federal Public Trust,ettfter the Federal Defendants have violated their

fiduciary duties as trustees, or whether EPA’saa&iunder the [CAA] displace its fiduciary duty
protect the atmosphere.” Pls. Resp. NAM 2. Todhetrary, these legal issues are precisely of
type suitable for resolution on a motion to dismiSge, e.g AEP, 131 S. Ct. at 2536-40 (on motic
to dismiss, holding climate change claims displaced
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cannot reduce the atmosphere to possession, gdellptivate parties, or prevent members of the
public from using it. Id. The only case that Plaintiffs cite for the pragos that “the sovereign
trustee must protect tHanctionof the public property” by preventing pollutiodust v. Marinette
County 201 N.W.2d 761 (Wis. 1972), is not on point. .ARgesp. NAM 6. Justdid not interpret g

common law public trust doctrine, but rather aeststatute seeking to “prevent and control water

© 00 N oo o B~ W N P

N RN RN N RN N NN R P R R R R R R R
0w ~N o g A~ W N B O © 0 N O 0o M W N B O

pollution.” 201 N.W.2d at 10 n.1. That opiniomoat support the asserted right of action.
Second Plaintiffs also cannot establish that the publist doctrine imposes an affirmati
duty upon governments to regulate trust resouncesy particular manner. Again, they cite o
one case for this propositiogeer v. Connecticutl61l U.S. 519 (1896). Pls. Resp. NAM
However, the Supreme Court “expressly overrule[@ferdecades agoHughes v. Oklahomai41

U.S. 322, 335 (1979). And, even wh@eerwas good law, it did not involve a judicially impexb

duty requiring a State to enact regulations, btltenraheld that a State “had the power to regulade t

killing of game within her borders so as to .. .bidrits transmission outside of the state.” 165.U.

e

—

y

at 522. The two law review articles Plaintiffseceilso do not assist them: the first does not even

discuss the issue of courts imposing affirmativéieduto regulate under the public trust doctri

Robert Haskell Abramg&)Valking the Beach to the Core of Sovereign®/U. Mich. J.L. Reform 86

ne,

(2007), and the second, although arguing in fa¥a jodicially enforceable duty to regulate GHGs,

concedes that this would represent a “radical m@rgraway from the status quo,” Mary Christi
Wood, Advancing the Sovereign Trust of Government TogBafd the Environment for Prese
and Future Generations (Part I): Ecological Realisind the Need for a Paradigm ShB9 Envtl.
L. 43, 63, 69, 87 (2009). This Court is bound bggedent, however, and cannot institute

“radical” changes to federal law that Plaintiffeke
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